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In compliance with the duty of disclosure under 37 CFR §§ 1.56, 1.97 and 1.98, and in 
accordance with the provisions in the Manual of Patent Examining Procedure §§ 609 and 
707.05(b), enclosed is FORM PTO/SB/08A/B listing the references that are known to applicant. 
Copies of each of the listed OTHER DOCUMENTS are enclosed. This filing is timely because 
it is made during one of the periods described in 37 CFR § 1 .97(b). 

It is respectfully requested that the listed references be considered in the examination of 
this application and identified on the list of references cited on the patent issuing for this 
application. Applicant also requests that an initialed copy of FORM PTO/SB/08A/B be entered 
in the application file and returned to applicant with the next communication firom the Office in 
accordance with MPEP § 609. 
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The Commissioner is hereby authorized to charge any fees which may be required by this 
paper to Deposit Account No. 03-1728. Please show our docket number with any Deposit 
Account transaction. 

This Information Disclosure Statement contains references mailed to the Office in two 
separate submissions by a third party on November 15, 2004. 

One of the references submitted to the Office relates to the present appHcation, namely 
U.S. Patent No. 5,474,555 to Puno, and assigned to Cross Medical Products (the Cross patent). 
The owner of the present application, Biedermann Motech GmbH, is familiar with the Cross 
patent because it was asserted against its exclusive licensee in a confidential arbitration 
proceeding, which is now concluded. The Cross patent was also asserted in Htigation against 
Medtronic Sofamor Danek, Inc. In the Medtronic htigation. Cross asserted that a Medtronic 
screw infringed claim 5 of the Cross patent. 

In a recent U.S. Court of Appeals for the Federal Circuit decision, Cross Medical 
Products, Inc. v. Medtronic Sofarmor Danek, Inc, (05-1415, March 20, 2007), the Court found 
that a Medtronic screw that "replaced the threading that extends below the diameter of a rod in 
its original screws with an undercut that does not engage any surface of the corresponding set 
screw" does not infringe claim 5 of the Cross patent under the doctrine of equivalents because 
"the use of an undercut or recess, the alleged equivalent here, is an old and well known 
fundamental of basic machining that was entirely foreseeable at the time of the amendment to 
one of ordinary skill in the art. See, e.g.. John R. Walker, Machining Fundamentals, 
Fundamentals Basic to Industry, at 185-86 (1981): U.S. Patent No. 5,129,900; U.S. Patent No. 
5,190,543". See pages 8 and 12-13 of the Federal Circuit decision attached to the accompanying 
Information and Disclosure Statement. 

For purposes of examining this application only, Applicant admits that a design change to 
the Cross patent calling for the threads to end at a depth above the diameter of the rod with an 
undercut extending below the diameter of the rod was foreseeable to a person of skill in the art at 
the time of the invention described in the present application and that it was known, at the time 
of the invention described in the present application, to provide systems in which threads 
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terminated above the rod and set screws that extended below the threads were used to apply 
compressive forces to a rod. 

Respectfully submitted, 

CHRISTIE, PARKER & HALE, LLP 

Mark Garscia 
Reg. No. 31,953 
626/795-9900 
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